THE RISE OF FEUDALISM                            297
taken from the office holder except by process of law; thus he argues that diocesan
property came down to Carolingian times undiminished, except by such losses as
were brought upon it by secularizations and other similar regulations. There is
no proof of this assertion and there can be none.1 Indeed the tendency toward
perpetuity in clerical precaria appears long before the Carolingian period, and as
early as die Frankish kingdom of the sixth century. The omission to embody
these grants in charters, an evil repeatedly combated by the Carolingians, was a
serious disadvantage to the Church, because it led to a permanent loss of land, and
it was obviously present among the Franks at the beginning of the sixth century,
as the decrees of the Council of Epao (517) clearly show.2
But yet another of Stutz's theories must also be called into Question. He
takes the view that there was no transition from the clerical precaria to the original
form of the Church beneficium, i.e. a fief which was not official property entailing
official duties, but was connected with the Church itself, and had its own appur-
tenances and income, in return for which the official duties were performed as
services due from the fief. He considers that there was another origin for this,
which could only be understood from the EigenJarckenrecht. As a matter of fact,
the earlier Church beneficia in the Frankish kingdom coincides very closely with
those which are supposed not to have been introduced until the time of Charles
Martel. The Council of Epao (517) decreed that fiefs belonging to clergy who had
gone to another bishopric and became bishops there were to be given back. At the
same time they are confirmed in their continued possession of those lands which
they had bought themselves,3 and so it seems clear that the feudal property was
bound up with the office as such, i.e. with the actual performance of service.
If we also take into consideration those decrees of the councils of the early sixth
century, which declare that beneficia are not to be taken from the clergy at the
death of a bishop by his successor,4 we may conclude not only that clerical precaria
were made in perpetuity, but that the retention of beneficia is based on the con-
tinued performance of die office; there is no question here of a merely personal
endowment of individual clergy. Connection with the office itself is what counts.
Finally, Stutz thought that the fief was essentially different from the eccles-
iastical beneficium> in that the latter lacked the commendado and therefore the main
principle of vassalage. But this cannot be so readily maintained.5 In the case of the
lower clergy, to which Stutz turns for an understanding of ecclesiastical law, there
was no special need for any such commendation to the bishop, as they were in
any case pledged to obedience and loyalty to liim, as their spiritual guardian. Here,
also, the earlier Church beneficia reveal features which are supposed to have
developed only in the later fiefs of Charles Marters reign. We see this best
from Canon 20 of the Council of Orleans (538). In this the condition of
the enjoyment of an ecclesiastical benejicium is laid down as obed&ntia et
affectus to the bishop ; and the latter is entided to withdraw it in case of
inobedientia vel contumada.* The negative corresponding to this positive
condition shows what is meant by affectus. The opposite of insubordination
(contumacia) is clearly not only obedience but goodwill and loyalty. The similarity
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